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Htttoit States ffimnrt of Apprato 

Fob the Distbict op Columbia Cibcuit 


No. 10,945 


Clabence Putt, Appellant , 
v. 


Mttdkkd M. Stonebbakeb, Gold Label Distbibuting 
Company, Inc., W. Bbuce Matthews, United States 
Mabshal, Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States 
District Court for the District of Columbia denying a 
motion to intervene filed by the appellant (J. A. 11A). 
Jurisdiction of this Court to review the order is based 
upon Section 1291 of Title 28, United States Code. 

✓ 
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An order denying permission to intervene is a fm*1 
order and is accordingly reviewable on appeal In Rail¬ 
road Trainmen v. Baltimore & Ohio Railroad Company, 
331 TJ. S. 519, (decided on June 9, 1947) the court stated 
at page 524 as follows: 

‘‘But where a statute or the practical necessities 
grant the applicant an absolute right to intervene, 
the order denying intervention becomes appealable. 
Then it may fairly be said that the applicant is ad¬ 
versely affected by the denial, there being no other 
' way in which he can better assert the particular in¬ 
terest which warrants intervention in this instance. 
And since he cannot appeal from any subsequent or¬ 
der or judgment in the proceeding unless he does 
intervene, the order denying intervention has the de¬ 
gree of definitiveness which supports an appeal there¬ 
from.” 

And in the case of Hirshorn v. Mine Safety Appliances 
Company, decided by the United States Court of Ap¬ 
peals (Third Circuit), on January 18, 1951, and reported 
in 186 Fed. (2d) 1023, it is stated: 

“An appeal lies from an order refusing permis¬ 
sion to intervene, if the intervention may be claimed 
as of right by the person seeking intervention.” 

STATEMENT OF THE CASE 

Norman S. Bowles, Jr. filed a complaint on April 7, 
1949, in the United States District Court for the District ' 
of Columbia to determine ownership of money (J. A. 
2A).. This complaint alleged that the United States 
Marshal had sold certain beer under a writ of attachment 
for the sum of $4,350., which fund the United States 
Marshal was holding pending the determination of the 
ownership thereof. The complaint also alleged that the 
plaintiff Norman S. Bowles, Jr. was entitled to said fund 
by reason of a transfer of title and an assignment made 
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to him by the defendant Gold Label Distributing Com¬ 
pany, Inc. to secure a loan made by the plaintiff to said 
defendant in the amount of $9,500.00. 

The United States Marshal filed his answer on May 
31, 1949, wherein he admitted that he had seized the 
beer pursuant to a writ of attachment and had sold the 
same for $4,350.00. He also admitted that he was hold¬ 
ing said fund pending a determination of the ownership 
thereof, subject, however, to certain charges totaling 
$706.69 (J. A. 3A). 

A first notice under Buie 13 of the United States Dis¬ 
trict Court for the District of Columbia was issued on 

i 

October 31, 1949. The plaintiff thereafter, on November 
14, 1949, issued a copy of the summons and complaint to 
the defendant Mildred M. Stonebraker who filed her an¬ 
swer to the complaint on May 8, 1950 (J. A. 5A). The 
answer of the defendant Mildred M. Stonebraker alleged 
that there was no valid transfer of title to the beer in 
question as alleged by the plaintiff nor was there any 
lawful assignment thereof to the plaintiff. This answer 
further denied that the plaintiff Norman S. Bowles, Jr. 
was entitled to the money in the possession of the United 

States Marshal. 

. 

Another notice under Buie 13 of the United States 
Court for the District of Columbia was issued on October 
8, 1950 (J. A. 6A). The plaintiff Norman S. Bowles, Jr. 
thereafter filed a motion to reinstate the case on October 
23, 1950 (J. A. 6A). This request to reinstate was 
opposed by the defendant Stonebraker. An order 
reinstating the case was entered on November 3, 
1950 (J. A. 7A). The defendant Gold Label Distribut¬ 
ing Company, Inc. having failed to answer, a default was 
entered against it on November 3, 1950 (J. A. 7A). 

On November 4, 1950, the appellant Clarence Plitt filed 
a motion to intervene in the instant proceeding, which 
motion was accompanied by a Complaint of Intervenor to 

i 
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determine ownership of money (J. A. 7A). This motion 
to intervene was opposed by the defendant Stonebraker 
(J. A. 11A), and an order denying this motion to inter- 
vene was filed on January 8, 1951 (J. A. 11A). 

The complaint of the applicant alleges that the loan 
which the plaintiff Norman S. Bowles, Jr. made to the 
defendant Gold Label Distributing Company, Inc. in the 
sum of $9,500. referred to in his complaint was evi¬ 
denced by a promissory note and that this note was se¬ 
cured by the beer which had been seized under the writ 
of attachment mentioned in the complaint of the plaintiff. 
The complaint of the intervenor further alleged that the 
funds in the possession' of the United States Marshal 
resulted from the sale of the beer which had been given 
as security for the loan made by the said Norman S. 
Bowles, Jr., and further that the promissory note had 
been sold, delivered and endorsed over to the applicant 
by the said Norman S. Bowles, Jr. and that therefore 
any security given for said note was retained for the 
benefit of the applicant who was the real party in interest 
of the funds in the possession of the United States Mar¬ 
shal. 

RULES INVOLVED 

The rules involved are Buie 24(a) of the Federal Buies 
of Civil Procedure and Buie 13 of the United States Dis¬ 
trict Court for the District of Columbia. 

Buie 24(a) of the Federal Buies of Civil Procedure 
provides as follows: 

“BULE 24. INTERVENTION. ’ 

(a) Intervention of Right. Upon timely applica¬ 
tion anyone shall be permitted to intervene in an ac¬ 
tion: (1) when a statute of the United States con¬ 
fers an unconditional right to intervene; or (2) when 
the representation of the applicants interest by exist¬ 
ing parties is or may be inadequate and the applicant 
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,, is or may be bound by a judgment in the action; or 
(3) when the applicant is so situated as to be ad¬ 
versely affected by a distribution or other disposi¬ 
tion of property which is in the custody or subject 
to the control or disposition of the court or an officer 
thereof.” 

. _ . 'i 

Rule 13(a) of the United States District Court for the 
District of Columbia provides as follows: 

“RULE 13. DISMISSAL FOR FAILURE TO I 
PROSECUTE. I 

(a) Cleric to Warn Dilatory Party; Dismissal I 
Without Prejudice; Notice Of. If a party seek¬ 
ing affirmative relief fails for five months, from the I 
time action may be taken, to comply with any law, j 
rule or order requisite to the prosecution of his 
claim, or to avail of any right arising through the i 
default or failure of an adverse party, the clerk shall i 
warn the dilatory party by mail that his claim will 
stand dismissed if he fails to comply with this rule, I 
making a note in the docket of the mailing; and if | 
the delinquency continues for six months the com- j 
plaint, counter-claim, cross-claim or third party com- j 
plaint of said party, as the case may be, shall stand 
dismissed without prejudice, whereupon the clerk i 
shall make entry of that fact and serve notice thereof j 
by mail upon every party not in default for failure j 
to appear, of which mailing he shall make an entry.” j 

L 

STATEMENT OF POINTS 

\ 

The trial court erred in denying the appellant’s mo¬ 
tion to intervene in said civil action number 1480-49. 

SUMMARY OF ARGUMENT 

i' 

j , ! 

It is error for the trial court to deny permission to 
intervene in a pending civil action, when the applicant 
meets the conditions prescribed by Rule 24 (a) of the 
Federal Rules of Civil Procedure. 
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ARGUMENT 

It is Error for the Trial Court to Deny Permission to 
Intervene in a Pending Civil Action When the Applicant 
Meets the Conditions Prescribed by Rule 24(a) of the 
Federal Rules of Civil Procedure. 

The complaint of the applicant which accompanied the 
motion to intervene alleges as follows: that a promissory 
note dated October 6, 1947, was given by the defendant 
Gold Label Distributing Company, Inc. to the plaintiff 
Norman S. Bowles, Jr. as evidence of the loan made by 
the latter in the amount of $9,500.00 that this loan was 
further secured by the beer which had been seized by the 
writ of attachment mentioned in the complaint of Norman 
S. Bowies, Jr.; that the funds in the possession of the 
United States Marshal resulted from a sale of the beer 
which had been transferred and assigned to the plaintiff 
Norman S. Bowles, Jr. as security for the said loan. The 
applicant further alleges that the said promissory note had 
been transferred, sold and endorsed over to him by the 
plaintiff Norman S. Bowles, Jr., and since he was the hold¬ 
er of the promissory note for which the security had been 
given, then he was the real party in interest and was 
entitled to the proceeds which resulted from the sale of 
such security by the United States Marshal This, then, 
was the basis for the applicants request to intervene in 
the pending civil action. 

We contend that appellant was entitled to intervene as 
a matter of right since the allegations in his complaint 
completely satisfied the requirements of Buie 24(a) of 
the Federal Buies of Civil Procedure. 

' It is unquestioned that the appellant is the holder of 
the promissory note which was given as evidence of the 
loan made by the plaintiff Norman S. Bowles, Jr. in the 
amount of $9,500. to the defendant Gold Label Distribut¬ 
ing Company, Inc. It is unquestioned that the beer 
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which had been sold by the United States Marshal for 
the sum of $4,350. was transferred and assigned to the 
said plaintiff Norman S. Bowles, Jr. as security for the 
loan made by the latter to the defendant Gold Label Dis¬ 
tributing Company, Inc. The applicant as the holder of; 
the promissory mote was accordingly entitled to the pro¬ 
ceeds which had resulted from a sale of the goods and ’ 
chattels which had been transferred and assigned as se¬ 
curity for the loan evidenced by said promissory note. 
This case is a ready illustration of Buie 24(a)(2) since 
the applicant might be bound by a judgment in the pend¬ 
ing civil action. Moreover the fact that the clerk of the. 
District Court issued warnings on two different occasions 
to the plaintiff under Buie 13 of that court could well 
indicate that the representation of the applicant’s interest 
might be inadequate and that intervention on his part 
was necessary in order to fully protect his rights. It 
must be conceded that the applicant fully meets the re¬ 
quirements of Buie 24(a)(3), since obviously he is so 
situated that he will be adversely affected by a distribu¬ 
tion or other disposition of the money in the possession 
of the United States Marshal which is subject to the con4 
trol or disposition of the trial court Any other inter¬ 
pretation of the rule would be untenable. There is no 
other way in which the applicant can better assert his 
right to the funds in the possession of the United States 
Marshal than by intervention in this case. Unless this 
applicant is allowed to intervene in the instant case he 
would be unable to appeal from a subsequent judgment 
rendered in favor of the defendant Mildred M. Stone- 

i 

braker. f 


} 
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CONCLUSION 

.4 

For the reasons set forth above, the appellant respect- 
folly submits that the order of the United States District 
Court denying his motion to intervene in civil action 
number 1480-49 should be reversed. 

Respectfully submitted, 

I. Irwin Bolotin, 

M. Taft Woodruff, 

i Attorneys for Appellant. 

1025 Connecticut Ave., N. W. 
Washington 6, D. C., 
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United States (Court of Appeals 

Fob the Distbict of Columbia Cibcuit 

No. 10,945 



JOINT APPENDIX 


1 Filed Apr 7 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 
. COLUMBIA 

NORMAN S. BOWLES, JR., 

219 Southern Bldg., 

Washington, D. C., 

Plaintiff, 

vs. 

(1) MILDRED M. STONEBRAKER 

1835 K Street, N. W., 

(2) GOLD LABEL DISTRIBUTING 

COMPANY, INC., 

Enterprize Building, 

1740 K Street, N. W., 

(3) W. BRUCE MATTHEWS, 

UNITED STATES MARSHAL, 

Court House, 

Washington, D. C., 

Defendants. 

Civil Action No. 1480 - ’49 

Complaint to Determine Ownership of Money 

The plaintiff, Norman S. Bowles, Jr., sues the de¬ 
fendants, (1) Mildred M. Stonebraker; (2) Gold Label Dis¬ 
tributing Company, Inc.; and (3) W. Bruce Matthews, 
United States Marshal, by reason of the following facts: 

1. That prior to August 2,1948, plaintiff was the owner 
and/or trustee of certain cases of beer which were in the 
possession of the Terminal Storage Company of Washing¬ 
ton. 

2. That the said goods were seized by virtue of a Writ 
of Attachment issued on said date in a proceeding in the 
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Municipal Court for the District of Columbia entitled “Mil¬ 
dred M. Stonebraker v. Gold Label Distributing Company, 
Inc., a Corporation, Municipal Court L & T No. 216431”. 

3. That thereafter, by stipulation of the parties, the 
beer was sold by the United States Marshal for the sum 
of $4,350.00, which said fund the United States Marshal 
is now holding pending a determination of the owner¬ 
ship thereof. 

2 4. Plaintiff avers that he is entitled to the said 
money by reason of a transfer of title and an assign¬ 
ment made to him on, to-wit, October 17 and October 18, 
1947 of the beer herein above referred to, to secure a loan 
made by him to defendant No. 2 in the amount of $9,500.00. 

/s/ Norman S. Bowles, Jr. 

Norman S. Bowles, Jr. 

• • • • 

3 Filed May 31 1949 Harry M. Hull, Clerk 

Answer of W. Bruce Matthews , United States 

Marshal 

First Defense 

The complaint fails to state a cause of action upon 
which relief may be granted. 

Second Defense 

1. This defendant is without knowledge or information 
sufficient to enable him to form a belief as to the truth 
of the allegations contained in paragraph 1 of the com¬ 
plaint 

2. This defendant admits that he seized some 2,060 
cases of beer stored in the Terminal Storage Company, 
Washington, D. C., pursuant to a writ of attachment 
issued on August 2,1948, in a proceeding in the Municipal 
Court for the District of Columbia, entitled as alleged in 
the complaint 
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3. This defendant admits that subsequent to the said 
seizure he sold the said beer for the sum of $4,350, pur¬ 
suant to the following stipulation between the parties 
which was furnished to him: 

August 25, 1948. 

“United States Marshal 
Municipal Court 
Washington, D. C. 

Stonebraker v. Gold Label, etc. 

L. & T. No. 216431. 

Dear Sir: 

4 In connection with the trial right of property filed 
herein by Norman S. Bowles, Jr., you are hereby 
authorized to proceed with the sale of the goods attached 
herein, the proceeds of sale to be held by you and paid 
out in accordance with such order of court as may be 
made by the judge hearing said trial right of property, or 
following any appeal of such order. 

- Very truly yours, 

/s/ Norman S. Bowles, Jr. 

/s/ H. Max Ammerman, Atty. for 
1 defendant, Stonebraker 

/s/ Joseph C. Turco, Atty. for 
plaintiff, Bowles.” 

This defendant admits that he is now holding said fund 
pending a determination of the ownership thereof but 
avers that it is subject to the following charges which must 
be paid by him before any distribution of the balance, 
namely: 

U. S. Marshal’s Commission—3% $130.50 

Adam A. Weschler, Commission, etc. $494.10 

Terminal Storage Company, Storage, 

August, 1948 $ 41.07 

Terminal Storage Company, Storage, 

September, 1948 $ 41.02 


Total — $706.69 
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This defendant admits he is a stakeholder for the bal¬ 
ance of this sum; that he has no interest therein and is 
holding it pending an order of court directing distribution 
thereof. 

4. This defendant has no knowledge or information suf¬ 
ficient to enable him to form a belief as to the truth of 
the allegations contained in paragraph 4 of the complaint 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
• • • • 

6 (Excerpt from Docket Entries) 

Date Proceedings Fees Total 

• • • • 

1949 

Oct. 31 First Notice Under Buie 13 

• • • « 

7 (Excerpt from Docket Entries) 

Date Proceedings Fees Total 

• • • • 

1949 

Nov. 14 Summons, Copy (1) & complt. 
issued to deft #1 
N. F. 12-6-49 

• • • • 

8 Filed May 8 1950 Harry M. Hull, Clerk 

Answer of Mildred M. Stonebrdker to 
Complaint to Determine Ownership 
of Money 

First Defense 

The complaint fails to state a claim upon which a re¬ 
covery can be had. 
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: , Second Defense 1 

The plaintiff’s action is barred by his laches herein. 

Third Defense 

! 1. This defendant denies the allegations of paragraph 1 

of the complaint. 

2, 3. Defendant admits the allegations of paragraph 2 
and 3 of the complaint. 

4. Defendant denies the allegations of paragraph 4 of 
the complaint. 

5. Farther answering said complaint defendant avers 
that there was no valid transfer of title to the beer in 
question as alleged by plaintiff nor was there any lawful 
assignment to plaintiff thereof. 

/s/ H. Max Ammerman 
H. Max Ammerman 
Continental Building 
Washington, D. C. 

Attorney for Defendant, 
Mildred M. Stonebraker. 

• • • • 

9 (Excerpt from Docket Entries) 

Date Proceedings Fees Total 

• • • • 

1950 

Oct. 8 First notice under Buie 13 

• • • • 

10 Filed Oct 23 1950 Harry M. Hull, Clerk 

Motion to Reinstate Case 

Comes now plaintiff, Norman S. Bowles, Jr. and moves 
the Court to reinstate the cause of action herein and for 
reasons therefore directs the Court’s attention to the 
affidavit attached hereto and made a part hereof. 

TTJBCO, BOWLES & BRAIN 
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• • • • 

Filed Nov 3 1950 Harry M. Hull, Clerk 

i 

Order Reinstating Case 

_ 4 ! 

Upon consideration of the motion to reinstate case filed 

herein by the plaintiff, Norman S. Bowles, Jr., and after 
argument thereof in open Court, it is by the Court this 
3rd day of November, 1950, 

ORDERED that the case be and the same is hereby re¬ 
instated. 

/s/ Alexander Holtzoff 

Judge i 

! 

• • • • 

j 

16 (Excerpt from Docket Entries) 

Date Proceedings Fees Total 

• • • • 

1950 ! 

Nov. 3 Default vs. deft., Gold Label Dist. 

Co., Inc., 

(By Clerk) (N) 

• • • • 

17 Filed Nov. 4 1950 Harry M. Hull, Clerk 

! 

Motion to Intervene 

j 

Comes now Clarence Plitt and moves the Court for 
leave to intervene in the above proceedings on the grounds 
herein stated, and attaches hereto a copy of the pleadings 
stating his claim for which intervention is sought: 

1. That the loan made by the Plaintiff Norman S. 
Bowles, Jr. to the Defendant Gold Label Distributing Co., ' 
Inc. in the sum of Nine Thousand Five Hundred Dollars 
($9,500.00) as alleged in Paragraph Four of the Complaint j 
filed herein, and secured by the transfer of title to certain 
goods and chattels, was represented by a promissory note 
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dated October 6, 1847, and which promissory note was 
sold, transferred, and assigned to your Intervenor on said 
date. 

2. That your Intervenor accordingly is entitled to the 
security made by said Defendant Gold Label Distributing 
Co., Inc. for said loan and your Intervenor is the real 
party in interest in the claim against the funds in the 
possession of the Defendant W. Bruce Matthews, United 
States Marshal. 1 

/s/ I. Irwin Bolotin 
I. Irwin Bolotin 
Attorney for Intervenor 
1025 Connecticut Avenue 

Washington, D. C. 

• • • • 

18 Filed Nov 4 1950 Harry M. Hull, Clerk 

1 Points 'and Authorities in Support of 

Motion to Intervene 

# 

Your Intervenor respectfully refers the Court to Rule 
24(a) of the Federal Rules of Civil Procedure, which 
provides for intervention of right when the applicant is 
so situated as to be adversely affected by disposition of 
property which is subject to the control of the Court 

In the present case it will be noted that the contro¬ 
versy relates to the sum of Four Thousand Three Hun¬ 
dred Fifty Dollars ($4,350.00), which fund is being held 
' by the United States Marshal, pending the determina¬ 
tion of the ownership thereof. It will also be noted that 
the Plaintiff in this proceeding claims ownership of said 
funds by virtue of the fact that the same is the result of 
I a sale of property which was security for a loan made 
by said Plaintiff to the Defendant Gold Label Distribut¬ 
ing Co., Inc. Said loan was evidenced by a promissory 
note under date of October 6, 1947, and which note was 
subsequently sold and endorsed over to this Intervenor. 
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Buie 17(a) also provides that the action shall be prose¬ 
cuted in the name of the real party in interest and since 
your applicant is the real party in interest concerning 
said funds he respectfully requests that he should be 
permitted to intervene in these proceedings. 

/s/ L Irwin Bolotin 
L Irwin Bolotin 
1025 Connecticut Avenue 
Washington, D. C. 

Attorney for Intervenor 
• • • • 

19 Filed Nov 4 1950 Harry M. Hull, Clerk 

Complaint of Intervenor to Determine 
Onwership of Money 

The Complaint of the Intervenor Clarence Plitt respect¬ 
fully shows this honorable Court as follows: 

1. That heretofore, on, to-wit, October 6, 1947, the 
Plaintiff herein Norman S. Bowles, Jr. did make a loan 
to the Defendant Gold Label Distributing Co., Ino, a 
corporation, in the sum of Nine Thousand Five Hundred 
Dollars ($9,500.00), which loan was evidenced by a prom¬ 
issory note dated October 6, 1947, in said amount and 
due thirty days after said date and which loan was fur¬ 
ther secured by the chattels and goods which were seized 
by the Writ of Attachment mentioned in the Complaint 
of the Plaintiff filed herein. 

2. That the United States Marshal has in his posses¬ 
sion the sum of Four Thousand, Three Hundred Fifty 
Dollars ($4,350.00), which funds have resulted from a 
sale of the goods and chattels which had been trans¬ 
ferred and assigned to the said Plaintiff Norman S. 
Bowles, Jr. as security for the said loan. 

3. That the said promissory note was on the date 
aforesaid transferred sold and endorsed over to your 
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intervenor by the said Plaintiff Norman S. Bowles, Jr., 
and that therefore any security given for said note is 
retained for the benefit of your Intervenor, who is the 
real party in interest, and that any judgment to be given 
by this Court should take into consideration the owner- 
ship by your Intervenor of said promissory note. 

WHEREFORE the premises considered your Inter¬ 
venor prays as follows: 

L That in the event this Court should determine that 
the goods and chattels sold by the United States Marshal 
were the property of the Plaintiff Norman S. Bowles, Jr., 
then judgment for the amount held by the United States 
Marshal should be awarded to your Intervenor. 

20 2. That this Court should determine the balance 
due and owing to your Intervenor on said promis¬ 
sory note from the Plaintiff and from the maker of said 
promissory note the Gold Label Distributing Co., Inc., 
and award judgment to your intervenor for said balance. 

3. And for such other and further relief as to the 
Court may seem just and proper. 

/s/ I. Irwin Bolotin 
I. Irwin Bolotin 
1025 Connecticut Avenue 
Washington, D. C. 

Attorney for Intervenor 
• • • • 

21 (Excerpt from Docket Entries) 

Date Proceedings Fees Total 

• • • • 

1950 

Nov. 3 Calendared (N) 
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22 Filed Nov 27 1950 Harry M. Hull, Clerk * 

Opposition to Motion to Intervene 

Defendant Mildred M. Stonebraker opposes the motion 
of Clarence Plitt for leave to intervene herein, and for 
reasons therefor, says: 

1. The proposed intervenor fails to show any ground 
for intervention under F. B. C. P. No. 24(a). 

2. The proposed intervenor is allegedly a simple, un¬ 
secured creditor of the plaintiff, holding his unsecured 
promissory note, upon which he has filed a separate action 
in this Court. 

3. The proposed intervenor does not have the slight¬ 
est claim against the attached moneys involved herein. 
The instant action involves a claim as to the right of 
either plaintiff or the defendant Stonebraker to the money 
aforesaid. 

4. The proposed intervenor is attempting to effect an 
attachment before judgment under the aforementioned 
rule. He has, at best, a disputed claim against the plain¬ 
tiff; he has no judgment and his intervention herein 
would only serve to complicate and extend the issues 
herein. 

/s/ H. Max Ammerman 

Continental Building 
Washington, D. C. 

Attorney for Defendant 
Stonebraker. 

• • • • 

23 Filed Jan 8 1951 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion to Intervene, filed 
herein by Clarence Plitt, and after argument in open 
Court by counsel for said Plitt, counsel for Mildred M. 
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Stonebraker, and it appearing to the Court that counsel 
for plaintiff and counsel for defendant United States 
Marshal take no position with respect to his said Motion 
to Intervene, it is by the Court this 8th day of January, 
1951 

ORDERED that said motion be and the same is hereby 
denied. 


/s/ Edward A. Tamm 
Judge 


• • • • 


24 Filed Feb 6 1951 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given this 6th day of February, 1951, 
that CLARENCE PLITT, the Intervenor hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on 
the 8th day of January, 1951 in favor of the Defendant 
MILDRED STONEBRAKER against said Intervenor 
CLARENCE PLITT. 

. /s/ L Irwin Bolotin 
I. Irwin Bolotin 
Attorney for Intervenor 
1025 Connecticut Avenue, 

N. W. 

Washington 6, D. C. 
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QUESTION PRESENTED. 

In the opinion of the appellee the principal question pre¬ 
sented on this appeal is the following: 

Whether an alleged unsecured holder of a simple promis¬ 
sory note has the right to intervene in an action between 
the maker of that note and another party without meeting 
the conditions prescribed by Buie 24(a)(3) of the Federal 
Buies of Civil Procedure. 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit. 


No. 10,945. 


Clarence Putt, Appellant, 
v. 

Mildred M. Stonebraker, et al., Appellees . 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE MILDRED M. STONEBRAKER 


COUNTER STATEMENT OF THE CASE. 

Appellant, the proposed intervenor below, misstates the 
record in his Statement of the Case when he says that “this 
note was secured by the beer which had been seized under 
the writ of attachment mentioned in the complaint of the 
plaintiff”. (Appellant’s Brief, p. 4). The complaint (J. A. 
9A) recites that the plaintiff below “did make a loan • • • 
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which loan was evidenced by a promissory note dated Oc¬ 
tober 6,1947, • • • and which loan (made by plaintiff and 
not by the proposed intervenor) was farther secured by the 
chattels and goods which were seized •••>». (Emphasis 
supplied). 

The record shows that the note held by the proposed in¬ 
tervenor was dated October 6,1947 and on that date it was 
sold, transferred and assigned by plaintiff to the proposed 
intervenor (J. A. 7A-8A). The alleged security was by 
virtue of a transfer of title and an assignment of beer to the 
plaintiff below (not to the proposed intervenor), said trans¬ 
fer and assignment having been made more than ten days 
after the note aforesaid was executed and delivered to the 
proposed intervenor (J. A. 3A). The record fails to show 
any security, transfer or assignment moving from anyone 
to the proposed Intervenor. 

An independent civil action on the unsecured note was 
filed in the oourt below by the proposed intervenor, as plain¬ 
tiff, against the plaintiff below, as defendant (J. A. 11A). 

SUMMARY OF ARGUMENT. 

The court below properly denied appellant’s motion for 
leave to intervene as matter of right in the litigation pend¬ 
ing between the plaintiff and defendant below, the appellant 
having failed to show he came within the purview of Rule 
24(a) i(3) 'of the Federal Rules of Civil Procedure. 

ARGUMENT. 

L 

Appellant bases his right to intervention herein on the 
ground that he is so situated as to be adversely affected by 
a disposition of property which is subject to the control of 
the Court. 

Appellant overlooks the fact that he is not in privity with 
the appellee Stonebraker, defendant below. At best, he is 
an alleged creditor of the plaintiff below, holding plaintiff’s 
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unsecured promissory note. Permitting him to intervene 
would be tantamount to an attachment before judgment as 
the fund being held could not be disbursed until disposition 
of the private dispute between appellant and plaintiff- be¬ 
low, to which dispute the appellee herein is neither privity 
nor a party. 

Appellant has no legal interest in the money held by the 
United States Marshal herein. This money represents the 
proceeds realized by the Marshal from the sale of certain 
goods of a third party (Gold Label Distributing Co., Inc.),, 
attached by appellee. 

Plaintiff below claims the funds by virtue of an alleged 
transfer and assignment to him on October 17 and October 
18, 1947. Defendant below, appellee Stonebraker, claims 
the fund as an attaching judgment creditor and denies the 
validity of plaintiff’s alleged transfer and assignment. The 
proposed intervenor claims the money because it holds the 
plaintiff’s unsecured promissory note, dated October 6, 
1947, more than ten days before the alleged transfer and 
assignment to plaintiff. Except for attempting to twist the 
language of his pleadings and of his brief herein to indicate 
that there was security passing with the note, a close in¬ 
spection of which language will indicate the contrary, no 
other reason is assigned by appellant for his proposed in¬ 
tervention. Appellant has no greater right to intervention 
herein than would the plaintiff’s tailor, or grocer, for an 
unpaid bill. Neither the tailor, the grocer, nor the appel¬ 
lant has any relation to the fund held by the United States 
Marshal prior to reducing his claim to judgment and then 
only for any excess held by the Marshal after payment of 
appellee’s judgment, in the event appellee is successful in 
the litigation below. 

Obviously, Buie 24(a)(3) contemplates that the parties 
seeking intervention as a matter of right must have a legal 
interest in the property which is in the custody of the court 
or of an officer thereof. It is not sufficient that plaintiff 
would have such legal right only after obtaining a judgment 
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1 against one of two other litigants on an issne completely 
independent of any right in the property aforesaid. See 
United States v. Columbia Gas and Electric Corp., 27 F. 
Snpp. 116 (appeal dismissed 108 F. 2d. 614, certiorari 
denied 309 U. S. 687,84 L. ed. 1030). 

n. 

Furthermore, the appellant has failed to comply with 
Rule 24(a) in that his application for intervention, as a 
matter of right, comes too late. The complaint herein was 
filed on April 7, 1949. The motion to intervene was filed 
herein on November 4, 1950, a lapse of nineteen months 
from the time of the filing of the original complaint. 

It will be noted that the loan was evidenced by a promis¬ 
sory note dated October 6,1947, due thirty days after date 
(J. A. 9A). The note was two years, eleven months and 
approximately twenty-eight days past due when the motion 
to intervene was filed herein, or, within two days of the 
time the Statute of Limitations would have barred an action 
upon it. See Cameron v. President and Fellows of Harvard 
College, 157 F. 2d. 993; and Minneapolis Honeywell Regula¬ 
tor Co. v. Thermoco, Inc., 116 F. 2d. 845. 

CONCLUSION. 

For the reasons set forth herein, the appellee respectfully 
submits that the order of the court below denying the 
motion for leave to intervene was correct and should be 
affirmed. 

Respectfully submitted, 

H. Mat Ammeemak’, 

Attorney for Appellee, 
Mildred M. Stonebrdker, 
Investment Building, 
Washington, D. C. 
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United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 10,945 


CLARENCE PLITT, Appellant ., 


MILDRED M. STONEBRAKER, GOLD LABEL DIS¬ 
TRIBUTING COMPANY, INC., W. BRUCE MAT¬ 
THEWS, United States Marshal, Appellees. 


Appeal from the United States District Oourt 
for the District of Columbia. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


Additional Statement of the Case. 

It is undisputed that the plaintiff Norman S. Bowles, Jr., 
loaned the sum of $9,500.00 to the defendant. Gold Label 
Distributing Company, Inc., which loan was evidenced by a 
promissory note. (J. A. 3A). It is admitted that said plain¬ 
tiff Norman S. Bowles, Jr., claims the funds in the posses- 
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sion of the United States Marshal by virtue of an alleged 
transfer and assignment to him of the beer sold by the 
United States Marshal, and that snch transfer and assign¬ 
ment was made in order to secure the aforesaid loan. (J. A. 
3A). It is also undisputed that the aforesaid promissory 
note was sold and assigned to the proposed Intervenor. 

Summary of Argument. 

Assignment of chose in action carries with it, as inci¬ 
dent to the chose, all securities and liens held by assignor. 

Argument. 

This Court has requested the parties to this litigation to 
file supplemental briefs on the single question as to whether 
the security given for the loan in this case followed the 
sale and assignment of the promissory note which evi¬ 
denced the aforesaid loan. 

It is a well established principle of equity that the as¬ 
signment of a debt carries with it all securities and liens 
which have been given to secure such debt. This principle 
is thus stated in 2 R.C.L. 633 (section 43), as follows: 

“The assignment of a debt ordinarily carries with 
it all liens, and every remedy or security that could 
have been used, or made available, by the assignor as 
a means of indemnity or payment, although they are 
not specifically named in the instrument of assignment, 
and although the assignment is not by any instrument 
in writing. In the absence of any provision to the con¬ 
trary, the unqualified assignment of a chose in action 
vests in the assignee an equitable title to all such se¬ 
curities and rights as are incidental to the subject mat¬ 
ter of the assignment; and he may enforce them al¬ 
though the assignee at the time was ignorant of their 
existence.” 

In Drake v. Cloorum, 99 Mich. 121, 57 N.W. 1098, the 
Court in quoting from Jones on Pledges (Section 418) 
stated: 
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“As the security, however, is a mere incident of the 
principal debt, just as a mortgage is a mere incident 
of the debt secured, an assignment of the debt passes 
either a legal or equitable interest in the pledge, unless 
it is otherwise agreed between the parties.” 

In the case of Munson v. Exchange National Bank, 19 
Wash. 125, 52 P. 1011, the Court said: 

“Our statutes permit an assignee to sue in his own 
name. It is practically conceded by the respondent 
that a direct action upon the note might have been 
maintained by the assignee, but that the same rule does 
not follow with reference to this action. Under the 
general rule, by an assignment of a chose in action the 
whole interest of the assignor therein passes with it, 
including every remedy and security available by the 
assignor as incident thereto, although not specially 
named in the instrument of assignment” 

And in the case of Edwards et at. v. Bag State Gas Com¬ 
pany, 184 Fed. 979, the Court at page 982 stated as follows: 

“It is a general rule that, in the absence of an agree¬ 
ment to the contrary, the assignee for value of a note, 
bill, judgment decree or other evidence of indebted¬ 
ness, for tiie payment of which the assignor holds col¬ 
lateral security, is in equity entitled, by virtue of the 
assignment to him of the principal obUgation or evi¬ 
dence of indebtedness, to the collateral as such, al¬ 
though not named in the instrument of assignment and 
regardless of his knowledge or lack of knowledge of 
the existence of such collateral” 

As pointed out in Luikart v. Mass. Bonding and Insur¬ 
ance Company, 129 Neb. 771, 263 N.W. 124: 

“In the absence of any stipulation or provision in 
the contract of assignment concerning the securities 
or other incidents, an unqualified assignment of a 
chose in action carries with it as incident to the chose, 
all securities and liens held by the assignor as col¬ 
lateral to the claim, and all rights incidental thereto. 
• • • Whatever is necessary to make the assignment ef¬ 
fectual will pass as an incident of the thing assigned.” 
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Appellee relies upon two points: First, that there was 
no showing that any security passed to the proposed In- 
tervenor and secondly, that the alleged security was given 
to Norman S. Bowles, Jr. ten days after the note was exe¬ 
cuted and transferred to the proposed Intervenor. Neither 
of these points are well taken. We have shown that the as¬ 
signment of a chose in action carries with it as an incident 
thereto all securities and liens held by the assignor even 
though the assignee did not know of the existence of such 
securities. The fact that the security was given ten days 
after the loan was made is immaterial. It remains that 
the beer was transferred to the plaintiff Norman S. Bowles, 
Jr., to further secure the loan made by him in the amount 
of $9,500.00 to the defendant Gold Label Distributing Com¬ 
pany, Inc. 

There is no valid reason or rule of law which prohibits 
a debtor from giving his creditor security for an existing 
indebtedness. 

Thus in the case of Walden v. Warren, 215 Ala. 94, 109 
So. 749, the Court said: 

“An existing indebtedness is valid consideration for 
a note or other security given by debtor to creditor. 
As between them, no new or present consideration is 
necessary.” 

And in the case of In re Pilot Radio and Tube Corpora¬ 
tion, 5 Fed. Supp. 453, the Court stated: 

“No authority is required in support of the proposi¬ 
tion that a personal property mortgage is valid if given 
by way of security for an antecedent and existing 
debt.” 

And in the leading case of Sun ft v. Tyson, 16 Pet. (U.S.) 
1,10 L. ed. 865, Mr. Justice Story, speaking for the Court, 
stated: 

« • • • • • • • • 

In the present case, the plaintiff is a bona fide holder 
without notice for what the law deems a good and valid 
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consideration, that is, for a pre-existing debt; and the 
only real question in the cause is, whether, under Ihe 
circumstances of the present case, such a pre-existing 
debt constitutes a valuable consideration in the sense 
of the general rule applicable to negotiable instruments. 


1 ‘And we have no hesitation in saying, that a pre¬ 
existing debt does constitute a valuable consideration 
in the sense of the general rule already stated, as ap¬ 
plicable to negotiable instruments. 

Assuming it to be true (which, however, may well 
admit of some doubt from the generality of the lan¬ 
guage) that the holder of a negotiable instrument is 
unaffected with the equities between the antecedent 
parties, of which he has no notice, only where he re¬ 
ceives it in the usual course of trade and business for 
a valuable consideration, before it becomes due; we 
are prepared to say, that receiving it in payment of, or 
as security for a pre-existing debt, is according to the 
known usual course of trade and business.” 

Conclusion. 

We respectfully submit that the Complaint of the Inter- 
venor sets forth a good cause of action. The beer which 
was sold by the United States Marshal had been transferred 
and assigned to the plaintiff Norman S. Bowles, Jr., as se¬ 
curity for the loan made by him to the Gold Label Dis¬ 
tributing Company, Inc. This loan was evidenced by a 
promissory note which was sold and transferred by said 
Plaintiff Norman S. Bowles, Jr., to the appellant. Since 
the security follows the assignment of the principal debt 
then the appellant has succeeded to the rights of the plain¬ 
tiff Norman S. Bowles, Jr., to such security and he should 
be permitted to intervene in a dispute involving such se¬ 
curity. 

Respectfully submitted, 

I. Irwin Bolotin, 

M. Taft Woodruff, 

Attorneys for Appellant, 

1025 Connecticut Ave., N. W., 
Washington, D. C. 
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QUESTIONS PRESENTED. 

In the opinion of the appellee the principal questions 
presented on this appeal are the following: 

Whether, nnder the facts and circumstances of the 
instant case, the appellant has maintained the burden of 
showing that he has the right to intervene herein under 
Rule 24(a) (3) of the Federal Rules of Civil Procedure. 

Whether security given subsequent to the time of the 
assignment of a debt passes to the assignee of the debt, 
assuming it has been established that such security was 
actually given to cover the debt 
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COUNTER STATEMENT OF THE CASE. 

Appellants supplemental brief (P. 1-2) states that, “It 
is admitted that said plaintiff Norman S. Bowles, Jr., 
claims the funds in the possession of the United States 
Marshal by virtue of an alleged transfer and assignment 
to him of the beer sold by the United States Marshal, and 
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that such transfer and assignment was made in order to 
secure the aforesaid loan”. 

The foregoing quoted allegation, contained in the orig¬ 
inal plaintiff’s complaint herein (JJL 3A), was not 
admitted. It was expressly denied by appellee Stonebraker 
in her answer to said complaint (J.A. 6A). 

Appellant further states in his supplemental brief (P. 2) 
that, “It is also undisputed that the aforesaid promissory 
note was sold and assigned to the proposed Intervenor”. 
Nothing in the record indicates that this alleged fact is 
undisputed. Appellant made such a claim in his Motion to 
Intervene and in his proposed complaint (J.A. 7A, 9A), 
but by reason of the action of the court below in denying 
the motion to intervene, appellee Stonebraker was not 
called upon to answer said proposed complaint. 

SUMMARY OF ARGUMENT. 

L The appellant has not maintained the burden of show¬ 
ing that under FJELCJ?. No. 24(a) (3) he may intervene as 
of right. 

2. Appellant has failed to show that, under the facts in 
the instant case, the note allegedly bought by him from the 
plaintiff below, carried with it, as a matter of law, any 
security which allegedly later passed to the plaintiff below. 


ARGUMENT. 

L 

The appellant has not maintained the burden of showing 
that under F.R.C.P. No. 24(a)(3) he may intervene as 
of right 

In Sutphen Estates v. United States, _U. S.,96 

L. Ed. 4 at page 6, the appellant argued, as here, that it 
would be adversely affected by the disposition of certain 
property held by appellees, but appellant failed to maintain 
the burden of showing how the proposed distribution of 
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property involved would be adverse. The Supreme Court 
of the United States said: 

“We do not think, however, that on this record ap¬ 
pellant has shown that it will be ‘adversely affected’ 
by the reorganization within the meaning of Buie 24 
(a)(3). It will have the guaranty of the new theatre 
company. No showing is made or attempted that that 
company lacks the financial strength to assume the 
responsibilities of the guaranty. No showing is made 
or attempted that the contingent liability under the 
guaranty is so imminent and onerous as to make 
the guaranty of the new company substantially less 
valuable than the guaranty of Warner’s. For all 
we know a guaranty of a company in the theatre 
business, freed from the hazards of the production and 
distribution business, may be even more valuable than 
the guaranty of Warner’s. We do not pass here on the 
fairness of the plan of reorganization. Cf. Continental 
Ins. Co. v. United States, 259 U. S. 156, 66 L ed 871, 
42 S Ct. 540. We hold only that appellant has not 
maintained the burden of showing that under Rule 24 
(a)(3) it may intervene as of right”. (Italics sup¬ 
plied). 

In the light of the foregoing interpretation of the per¬ 
tinent rule, can it be argued that the instant appellant has 
maintained the burden of showing he may intervene as a 
matter of right T He cites no facts showing how a disposi¬ 
tion of the property would be adverse to him. He does not 
allege that the plaintiff below has no assets with which to 
pay a judgment. He does not mention that he had filed a 
separate action at law on the note without demand at any 
time for the alleged security (J. A. 11A). Nor is it shown 
that the form of the alleged security was one which was not 
personal to the plaintiff below, but was such as should pass 
to appellant as a matter of law. 

With respect to the incumbency upon appellant to main¬ 
tain the burden of proving he should be allowed to intervene 
as a matter of right, appellee urgr^.that appellant should 
have at least spread upon the record the form of the alleged 
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security lie seeks to reach. The original complaint (Par. 
4) alleges an assignment to plaintiff to secure a loan (J. A. 
3A). The appellee Stonebraker, in her answer to the com¬ 
plaint (Paragraph 4) expressly denied the allegations of 
plaintiff (J. A. 6A). The answer of appellee was filed 
May 8, 1950 (J. A. 5A). The motion to intervene was 
filed November 4, 1950 (J. A. 7A). Hence, appellant had 
at least six months within which to learn of the nature of 
the alleged security (or at least five months within which 
to learn of same after the note became overdue [ J. A. 9A]). 
Even after the filing of its motion herein, appellant, by 
appropriate use of the rules could have obtained copies 
of the instruments whereby the alleged security was ef¬ 
fected, and thereby be in a position to better plead, or to 
amend an existing pleading, thereby maintaining the bur¬ 
den of showing his right to intervene in the event there 
was security in fact passing with the loan. 

The Supreme Court of the United States in the Sutphen 
case aforesaid, said, “No showing is made or attempted 
that that company lacks the financial strength to assume 
the responsibilities of the guaranty”. Again, the appellant 
here made no showing that the plaintiff below cannot pay 
a judgment should one be rendered against him in appel¬ 
lant’s separate civil action aforesaid. 

It is respectfully submitted that the appellant’s failure 
to plead sufficiently to maintain the burden placed upon 
him as a matter of law, defeats his alleged right of inter¬ 
vention. 

n. 

Appellant has failed to show that, under the facts in 
the instant case, the note allegedly bought by him from 
the plaintiff below, carried with it, as a matter of law, any 
security which allegedly later passed to the plaintiff below. 

a. Apropos of appellant’s failure to maintain the burden 
of showing that he is entitled to intervene herein as of 
right, and his failure to properly show the nature, obliga¬ 
tion and extent of the alleged security which he seeks 
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herein, it should be noted that the “security” involved herein 
is not one which was an incident to the debt and which did, 
or could pass with it 

The plaintiff below in his complaint (Paragraph 1) 
claimed, inter alia that he “was the owner and/or trustee” 
of the beer originally involved herein (J. A. 2A). Plaintiff 
did not claim he received an instrument giving him the 
right to have recourse against the beer as security in the 
event the note was not paid at maturity. The “security” 
described by appellant was not security in fact From the 
plaintiff’s complaint aforesaid. Paragraphs 1 and 4 (J. A. 
2A, 3A), plaintiff was the owner, trustee, titleholder and 
assignee of the beer. He was not a party with security' in 
the legal sense. The alleged “security”, therefore, was 
not a legal instrument but was apparently a transfer of 
title to the beer itself, and, therefore, could not pass to the 
appellant as an incident to the debt 

b. A reading of appellant’s cases discloses in each in¬ 
stance that the form of the evidence of security involved 
was in existence at the time of the assignment of the debt 
No case is cited by appellant where, as here, a debt is 
allegedly assigned without qualification and, subsequently, 
security comes into existence after the time of the assign¬ 
ment Appellant argues that whether or not the alleged 
assignee knew of it, the security being a mere incident of the 
debt, it would pass to the assignee in the absence of an 
agreement to the contrary between the parties, citing 
Jones on Pledges (§418), as cited in Drake v. Cloonan, 
99 Mich. 121, 57 N. W. 1098. But no authority is cited by 
appellant to the effect that an assignee is entitled to secur¬ 
ity given to his assignor subsequent to the assignment of 
the debt. The security cannot follow the debt because the 
debt and security were separate and distinct transactions, 
. intended and treated as such and they were made at dif¬ 
ferent times for apparently different reasons. 




CONCLUSION. 


For the reasons set forth herein, the appellee respectfully 
submits that the order of the court below denying the mo¬ 
tion for leave to intervene was correct and should be 
affirmed. 

Respectfully submitted, 

H. Mat Ammebman, 

Attorney for Appellee, 
Mildred M. Stonebraker 
Investment Building 
Washington, D. C. 




